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I. INTRODUCTION

Copyright s both economics and innovation. The text of the
Copyright Clause, which grants Congress the power to grant copy-
rights in order to “promote the Progress of Science,”’ bears this
out explicitly. The express goal of promoting progress is achieved
by increasing the production of works protected by copyright, and
the grant of exclusive rights is the means toward that end.”> Al-
though the exclusive rights inevitably restrict the ways in which
audiences can use copyrighted works to express themselves, those
restrictions are, in many ways, a boon to free speech.3

' US.ConsT.art. I, § 8, cl. 8.

2 See NEIL WEINSTOCK NETANEL, COPYRIGHT’S PARADOX 81-108 (2008). Netanel
describes what he sees as copyright’s three core functions: the production, structural, and
expressive functions. See id. at 81. Apart from the commonly understood role of the mo-
nopoly as a way to encourage the creation of new works, its “production function,” id.,
Netanel identifies the role of copyright in allowing authors to work without relying on
individual or government benefactors, its “structural function,” id., who could ultimately
look to censor or direct particular speech. See id. at 89. Copyright’s structural function
thereby promotes free speech, and by also providing symbolic support for the creation of
expressive works, its “expressive function,” id., through the enactment of law, copyright
promotes the social value of expressive activity. Id. at 104-05. Netanel describes the ten-
sion between copyright’s goal as what he would describe as an, rather than the “engine of
free expression,” and its clear restraint on speech. /d. at 84, 93.

> Justice O’Connor famously referred to copyright as “the engine of free expression.”
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985); see also
NETANEL, supra note 2, at §1-108.
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Though the Copyright Clause’s ultimate aim is toward progress
in the public interest, much of modern copyright law has been
dominated by a policy approach that favors economic efficiency,
often at the expense of innovation.* Neoclassical economics advo-
cates strong property rights as the best means of incentivizing pro-
ductive uses of property.” Proponents of neoclassical economics
argue that robust rights naturally facilitate negotiation and eventu-
ally work to minimize third party costs by ensuring that rights in
property will make their way to those who place the highest value
on its use.® As the argument goes, if it is truly more valuable for a
property owner to minimize third party costs associated with a par-
ticular use of property, parties will negotiate towards that end.” Of

*  Mark A. Lemley notes that the neoclassical economics approach of total internaliza-

tion of third party costs and benefits is rooted in preventing what property law refers to as
the “tragedy of the commons”—a situation in which there are multiple rights holders in a
particular piece of property, none of which have the right to exclude others. Mark A.
Lemley, Property, Intellectual Property and Free Riding, 83 TEX. L. REv. 1031, 1037-39
(2005). In a classic “tragedy of the commons,” a piece of property is likely to be dra-
matically overused and subject to waste because rights holders are encouraged to reap the
benefits of its use, without fully realizing any benefit in preserving the benefits of use. Id.
Lemley argues that “[t]here is no tragedy of the commons in intellectual property” be-
cause works of intellectual property are not finite resources, but rather, nonrivalrous
goods. Id. at 1050-51. But see William M. Landes & Richard A. Posner, Indefinitely Re-
newable Copyright, 70 U. CHI. L. REv. 471, 485-86 (2003) (arguing that intellectual
property, though nonrivalrous, is subject to depletion where works lose value as a result
of overexposure). Michael A. Heller has posited a converse problem that he refers to as
the “tragedy of the anticommons.” Michael A. Heller, The Tragedy of the Anticommons:
Property in the Transition from Marx to Markets, 111 HARV, L. REv. 621, 622 (1998).
According to Heller, a “tragedy of the anticommons” exists where “multiple owners are
each endowed with the right to exclude others from a scarce resource, and no one has an
effective privilege of use.” /d. In contrast to the overuse typical of a commons, in an an-
ticommons, substantial transaction costs will leave scarce resources prone to underuse.
Id.

Lemley, supra note 4, at 1037-39; Brett M. Frischmann & Mark A. Lemley, Spill-
overs, 107 COLUM. L. REV. 257, 264-65 (2007) (“At least since Harold Demsetz’s semi-
nal article, Toward a Theory of Property Rights, law and economics scholars have
thought about private property rights as a means of encouraging both efficient allocation
of private investment into the creation of resources and efficient management of re-
sources.”).

§  Lemley, supra note 4, at 1037-39.

7 Id at 1041 (“[I]f one postulates that transactions involving intellectual property are
costless, society as a whole should benefit [from the total internalization of third party
costs and benefits], since the owners of intellectual property rights will license those
rights to others whenever it is economically efficient to do s0.”); Frischmann & Lemley,
supra note 5, at 265-66 (“The basic idea behind ‘internalizing externalities’ is that if
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course, this model assumes that there are no transaction costs in
transferring interests from one user to the next—an assumption
that makes little sense in real markets.®

Authors on the other end of the spectrum have put forth an ap-
proach to copyright policy that recognizes that the public interest
in free expression is often underserved by a narrow focus on eco-
nomic efficiency.” For many authors, the emergence of digital
technology has served to highlight the implicit tension between the
exclusive rights of copyright owners and the free speech interests
of audiences for copyrighted works.'® The thrust of this rights-
based theory of copyright is that the proper scope of exclusive
rights in the digital age should acknowledge the interests of audi-
ences for copyrighted works as potential authors, and the scope of
copyright measured according to its impact on free of expression. &

property owners are both fully encumbered with potential third-party costs and entitled to
completely appropriate potential third-party benefits, their interests will align with the
interests of society, and they will make efficient (social welfare-maximizing) deci-
sions.”).

8 Frischmann & Lemley, supra note 5, at 267 (“It does not even matter to whom prop-
erty rights are assigned (putting aside ‘questions of equity’) because everyone who might
be affected by the use of the resource to which the property right applies will bargain to
reallocate rights in a manner that maximizes social welfare.”); Heller, supra note 4, at
673-74 (“[1]n a world without transaction costs, owners should rearrange initial endow-
ments through ex post bargaining. Such bargains would put resources to their highest-
valued use, perhaps by assembling anticommons rights into private property. Of course,
we do not live in a transaction-costless world, as Ronald Coase recognized.”).

®  See generally NETANEL, supra note 2; Jack M. Balkin, Digital Speech and Democ-
ratic Culture: A Theory of Freedom of Expression for the Information Society, 79 N.Y .U.
L. REV. 1, 6 (2004); Neil Weinstock Netanel, Copyright and a Democratic Civil Society,
106 YALEL.J. 283 (1996).

10 See, e.g., Margaret Chon, New Wine Bursting from Old Bottles: Collaborative Inter-
net Art, Joint Works, and Entrepreneurship, 75 OR. L. REv. 257, 258—66 (1996); Niva
Elkin-Koren, Cyberlaw and Social Change: A Democratic Approach to Copyright Law in
Cyberspace, 14 CARDOZO ARTS & ENT. L.J. 215, 218 (1996).

' Neil Weinstock Netanel has written extensively from this perspective, particularly in
outlining the role that the First Amendment and free speech values should play in copy-
right law. NETANEL, supra note 2; Netanel, Copyright and a Democratic Civil Society,
supra note 9. Other representative works include: Keith Aoki, (Intellectual) Property
and Sovereignty: Notes Toward a Cultural Geography of Authorship, 48 STAN. L. REV.
1293 (1996); Balkin, supra note 9 (arguing that by lowering the costs of copying and dis-
tribution, eliminating cultural and geographical boundaries, and making it easier to ap-
propriate existing speech, digital technology democratizes speech and changes assump-
tions regarding the very nature of free speech); Chon, supra note 10; Elkin-Koren, supra
note 10. In a broader sense, scholars have long argued that the expanding scope of mod-
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One of the consequences of an expansive view of rights in ex-
pression is a smaller space for audiences to comment on, adapt, or
criticize works protected by copyright. Authors advocating a
rights-based theory of intellectual property have advocated for in-
creased freedom for the public to engage in recodings of cultural
works for purposes of criticism, commentary, and adaptation.'?
Justin Hughes defines the act of recoding as “using the cultural ob-
ject or recognizable elements of the object in a forum for third per-
sons to achieve different effects than those generally achieved al-
ready by the object; the different results must affect the meaning of
the original object in the social discourse.”'® As is evident from
the growth of individually recoded cultural products through web-
sites like YouTube;'* the growth of collective authorship evident

ern copyright law has much to do with the acceptance of misplaced ideas regarding the
nature of authorship. See, e.g., Rosemary J. Coombe, Objects of Property and Subjects of
Politics: Intellectual Property Laws and Democratic Dialogue, 69 TEX. L. REv. 1853
(1991); Peter Jaszi, On the Author Effect: Contemporary Copyright and Collective Crea-
tivity, 10 CARDOZO ARTS & ENT. L.J. 293 (1992); Jessica Litman, The Public Domain, 39
EMORY L.J. 965 (1990); Martha Woodmansee, On the Author Effect: Recovering Collec-
tivity, 10 CARDOZO ARTS & ENT. L.J. 279 (1992).
12 See, e.g., NETANEL, supra note 2; Coombe, supra note 11, at 1863-64; Elkin-Koren,
supra note 10; Netanel, Copyright and a Democratic Civil Society, supra note 9.
3 Justin Hughes, “Recoding” Intellectual Property and Overlooked Audience Inter-
ests, 77 TEX. L. REV. 923, 947 (1999); see also Coombe, supra note 11, at 1863—64 (also
describing recoding in the broader sense, as an activity in which “people engage in mean-
ing-making [by] adapt[ing] signs, texts, and images to their own agendas™); Note, “Re-
coding” and the Derivative Works Entitlement: Addressing the First Amendment Chal-
lenge, 119 HARvV. L. REV. 1488, 1488 (2006) (defining recoding as the “appropriation of a
copyrighted cultural object for new expression in a way that ascribes a different meaning
to it than intended by its creator”). The difference between the definition offered by
Hughes and those offered by Coombe and the Harvard Law Review is that Hughes would
require that an act of recoding have an impact on the larger, non-recoding audience.
Hughes, supra, at 947. 1 prefer this definition because it limits recoding—properly, I be-
lieve—to acts that have a communicative impact beyond the original recoder. Philoso-
phically, it is a tree-falling-alone-in-the-forest type of question, and in choosing to exam-
ine the broader social importance of increased freedom to recode copyrighted sound
recordings, solitary recodings have less significance for the purposes of this article.
4 For example, following the ambiguous ending of the final episode of The Sopranos,
fans of the show posted alternate video endings to YouTube. Robbie Brown, Fed Up,
‘Sopranos’ Fans Fill in the Black, BOSTON GLOBE, June 23, 2007, at 1D, available at
http://www.boston.com/ae/tv/articles/2007/06/23/fed_up_sopranos_fans_fill_in_the
black.
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in the development of websites such as Wikipedia;'® and the in-

tense, ongoing debate regarding the proper scope of intellectual
property rights in a digital environment;'® the inclination to create
and participate in the broader cultural discourse through criticism,
commentary, and adaptation is there: digital technology has made
doing so more possible and effective than ever before.

On rehearing in 2005, the U.S. Court of Appeals for the Sixth
Circuit issued a controversial opinion regarding the scope of copy-
right in sound recordings in Bridgeport Music, Inc. v. Dimension
Films."” In that case, the Sixth Circuit interpreted § 114(b) of the
Copyright Act'® so as to preclude application of the substantial
similarity test to claims of infringement of sound recording copy-
rights.'” Under the Sixth Circuit’s holding, musicians who sample
pre-existing material in new recordings must now negotiate a li-
cense for every sample, whether or not it is recognizable in the
new recording or fundamentally altered in the course of the sam-

15 See Pat Aufderheide, Is Wikipedia the New Town Hall?, IN THESE TIMES, Mar. 12,
2007, available at http://www.inthesetimes.com/article/3067/is_wikipedia_the_new_
town_hall.
16 See, e.g., Balkin, supra note 9 (arguing that by lowering the costs of copying and
distribution, eliminating cultural and geographical boundaries, and making it easier to
appropriate existing speech, digital technology democratizes speech and changes assump-
tions regarding the very nature of free speech); Netanel, Copyright and a Democratic
Civil Society, supra note 11.
7 Bridgeport Music, Inc. v. Dimension Films (Bridgeporf), 410 F.3d 792 (6th Cir.
2005).
1817 U.S.C. §§ 101-1332 (2006) [hereinafter the Copyright Act]. Within the Copy-
right Act, 17 U.S.C. § 114(b) provides:

The exclusive right of the owner of copyright in a sound recording

under clause (1) of § 106 is limited to the right to duplicate the sound

recording in the form of phonorecords or copies that directly or indi-

rectly recapture the actual sounds fixed in the recording. The exclu-

sive right of the owner of copyright in a sound recording under clause

(2) of § 106 is limited to the right to prepare a derivative work in

which the actual sounds fixed in the sound recording are rearranged,

remixed, or otherwise altered in sequence or quality. The exclusive

rights of the owner of copyright in a sound recording under clauses

(1) and (2) of § 106 do not extend to the making or duplication of an-

other sound recording that consists entirely of an independent fixa-

tion of other sounds, even though such sounds imitate or simulate

those in the copyrighted sound recording . . . .
19 See Bridgeport, 410 F.3d at 801.
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